IN THE COURT OF APPEALS OF TENNESSEE
AT KNOXVILLE
March 1, 2001 Session

BARBARA JEAN McCALL v. KEVIN GREEN

Appeal from the Juvenile Court for Washington County
No. 13751  Shirley B. Underwood, Judge

FILED APRIL 9, 2001

No. E1999-02827-COA-R3-CV

This is an action where Kevin Green seeks to change cugody of his son, Zachary Green, from
Zachary’ smother, Barbara Jean McCall. Wefind an order entered contended by Ms. McCall to be
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OPINION

KevinGreenfilesapetition against BarbaraJean M cCall seeking achange of custody of their
child, Zachary Green, D.O.B. 8-9-94, who was barn out of wedlock. The Trial Court digmissed his
petition, resulting in thisappeal where heraisesfour issues, two of whichwebelieve aredispositive.

Thefirst iswhether the Trial Judge was correct in finding that an order contended to be an
agreed order by Ms. McCall, wasin fact an agreed order and precluded — under the doctrine of res

judicata— consideration of any proof relativeto custody occurring prior thereto, and second whether
the Trial Judge should have recused herself.



The hearing encompassed two days of testimony, the first on October 16, 1998, and the
second on May 4, 1999. Most of the testimony addressed the vigtation rightstha Mr. Green should
have, aswell aswhethe Ms. McCall improperly denied him visitation as provided by order of the
Court.

Withregardto thefirst dispositiveissue, the proof showsthat, although the order might have
been agreed to at one point, counsel for Ms. McCall changed the order, which he contendswas only
inaminor way, resulting in Mr. Green disavowing it, and it may be inferred his then counsel also
disavowed it by not signing the order.

Both this Court and the Supreme Court haveaddressed the specific question here presented.
In Sullivan County v. Lyon, an unreported opinion authored by Judge Susano, filed in Knoxville on
December 29, 1999, which relied upon the Supreme Court case of Harbour v. Brown for Ulrich, we
said the following:

We hold that the trial court’s entry of the Original Agreed Order was
improper. A court’s power to render a judgment by consent is necessarily
dependent upon the consent of the parties. Harbour v. Brown for Ulrich, 732
S.W.2d 598, 599 (Tenn.1987). This consent must “exist at the very moment the
court undertakes to make the agreement the judgment of the court.” 1d. (quoting
Burnaman v. Heaton, 240 SW.2d 288, 291 (Tex.1951)).

Thus, it appearsthat the order of September 1998 was not avalid order and could not be the
basis of aplea of resjudicata as to matters occurring prior thereto.

Asto the second issue, during the examination of Mr. Green, the following occurred:

THE COURT: Do you not have any relatives in Nashville, Davidson County, or
that area?

A. No.
THE COURT: Y ou have none whatsoever?
A. No.

THE COURT: What, if any, contact have you ever madein Nashvillewith some
of the Greens?

A. | haveno—I'm pretty confident that | have no relativesin Nashville.

THE COURT: Waéll, my gquestion was have youat any time tdked to anyone by
the name of Green in Nashville?



A. No, Your Honor.

THE COURT: You've not talked with ajuvenile court judge in Nashville...
A. Oh,I'msorry. | gpologize. Adams— Judge Adams Green, yes, I' m sorry.
THE COURT: For what reason did you call her?

A. A friend of mineisafriend of hers, and | had a conversation with her. And
I’ve also seen her —I’'m friends with some councilmen there, and we went to a
juvenile court thing on another occasion, and the vice-mayor wasthere; another
councilman at large there, and they were showing the juvenile courtroom, and |

went with my friend, George Armistead.

THE COURT: But whywould you distuss anythingwith her, knowingthat this
was pending in this Court?

A. Advice

THE COURT: Advicefor Mr. Kershaw?

A. Advicefor me.

THE COURT: Sir?

A. Aadvicefor myself —what to do in the situation.

THE COURT: So about how many occasions have you had conversations with
her?

A. Two. Onceat juvenile court, and one the other time.

THE COURT: Do yourecal what you might have said to her, and what you
asked her?

A. | 'mean, I'm not sure | can recall specifically, other than the fact I’'min a
situation, I’m not getting to see my son, and where do you go with this kind of
situation. And Bobbieis not paying attenti on to what all these court orders say.
| continue to come back into court. I’ ve beengoing to court for two yearsand we
still don’t get afind answer onit. Those were the kind of questions | asked her.

THE COURT: What replies did she give you?



A. Not much, not much.

THE COURT: How did you get into see her —through whom did you see her?
A. George Armistead. He' sacouncilman at large.

THE COURT: Whoiis...

A. George Armistead. He s acouncilman at large, and a good friend of mine.
THE COURT: From Mariott?

A. No. Heowns hisown business. He has a couple of businesses, but again
he's acouncilman. He knows alot of people in Nashville.

THE COURT: Waéll, you understand my concern. Of course, she' sbeen along
timefriend of mine, and she did mention thisto me, Mr. Kershaw, and I'm quite
concerned that hewould do something of that kind. Thisreally isquitedisturbing
tome. Asamater of fact, | introduced Judge Adams, when she was— before she
married Mr. Green — to the Supreme Court in Nashville, many years ago. And
thereis this camaraderie between judges, and this doesn’t sit very well with any
of us. It'squitedisturbing, and | just felt like...

A. It was nothing more than advice, Y our Honor.

THE COURT: Yes, but it was certainly out of place. It was not appropriate.
Now, one last question | want to ask you, you have — back at the begnning we
started — 1’ d say the same thing with her if she had donethat, or attemptedto raise
abigissue about thisorder that | approved becauseyou weren't here. Andl guess
I’m somewhat taking theissue personally. But | had to bring thisup, becausethis
is quite disturbing to me...

MR. KERSHAW: Y our Honor, | mean absolutely no disrespect in saying this, but
| fed like...

THE COURT: Did you have knowledge of it?

MR. KERSHAW: | don't know if | knew that he talked to this Judge or not. If
| did, it didn’t factor in with me, but if he had asked me if hecould talk to the
Judge | wouldn’'t have said, “No.” | would have said, “ Sure, you’ re welcome to
ask for other advice” if for no other reason than to help me, because | don’t know
everything. Soif ajudgetold him, “Hey, tell your lawyer to do this,” | would do
it.



THE COURT: Wouldyou go to Judge Wexler, or send him to Judge Wexler if
thiswas his court?

MR. KERSHAW: No, but | have gone to Judge Wexler many times if | had
something in front of Chancellor Frierson and said, “ Judge, what do you think the
best way for me to handle thisis? Y ou’ve been on the bench now for 60 years,
or you’' ve been practicing lawfor 60 years, you’' ve been onthe bench for 24 years,
maybe.” And on many occasions— Judge Wexler and | have adose relationship
anyway. But on many occasions, he has given me advice on what he would do.

THE COURT: Butyouwould gofor apersonal caseof your own, Mr. Kershaw.

MR. KERSHAW: Yes. Now, having said that, et me say this, and again | mean
no disrespect, but if it bothersyou, | think you've got a duty to recuse yoursdf, if
it disturbsyou. I don’t think it’s inappropriate for him to talk to another judge,
and again, | would never say anything disrespectful to you, Y our Honor.

THE COURT: | will not recuse myself, if you want to use that for other
purposes, but | will say this, that it does affect me greatly from a professional
leave, and it also, | think, goes to the credibility of the witness, whether they’re
active in a particular matter or not.

Thereafter, at the close of the hearing on May 4, the Trial Court stated the following:

THE COURT: I’'m strongly considering and probably will talk to the District
Attorney Genera Crumley as to whether or not to go through the process to
issue — to have Mr. Green arrested for obstruction of justice by his conduct, in
going to aJudgein Nashville, Tennessee to register his complaints. 1’1l discuss
it with him maybe tonight or certainly tomorrow —as soon as| can contact him.
| think —1 hope we' re on tape. | hope his conduct will never again occur under
any circumstance. Number one, | think more people in life need to realize that
you don’t tamper with justice under any circumstances, and certainly it does
greatly upset me that he would do what hedid do. Andwiththat | say to you, Mr.
Green, that | think the Attorney General will definitely rely on any testimony |

givehim, or statements| givehim about your conduct. We do haveit ontape, and
with that, I'll let you go.

The only proof relative to Mr. Green’s contact with Juvenile Judge Adams-Green in
Nashville, isthat hewas concerned that hispetition for change of custody was being unduly delayed.
Apparently, the Trial Judgefelt that Mr. Green was contacting JudgeAdams-Green for the purpose
of having her bring influenceto bear upon Judge Underwood, but thereis absolutely no proof inthe
record that this was the case.



What isintherecord isthat the Trial Judge was upset with Mr. Green to the degree that she
was threatening to have criminal charges preferred against him, and her knowledge of his actions
which prompted this was obtained prior to the hearing on May 4 and prior to her decision.

We concludethat the Trial Judge' s own statements, specifically to have Mr. Green arrested,
discloses abias against him whichmadeit unacceptablefor her toproceed to dispose of hispetition.

Weaccordinglyfindthe Trial Court should haverecused herself, asrequested by counsel for
Mr. Green, and that the judgment entered by her should be vacated and the cause remanded for trial
before another Judge designated by the Administrative Officeof the Courts.

For the foregoing reasons the judgment of the Trial Court is vacated and the cause is
remanded. Costs of appeal are adjudged against Ms. McCall.

HOUSTON M. GODDARD, PRESIDING JUDGE



